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&iLI N T H E U N I T E D S T A T E S D I S T R I C T i C Q O R f . ;
F O R T H E D I S T R I C T O F M O N T A N A

M I S S O U L A D I V I S I O N

UNITED STATES OP AMERICA, ) CV 0 0 - 1 6 7 - M - D W M
P l a i n t i f f , )

vs. ) ORDER
W. R. GRACE & COMPANY and )K O O T E N A I D E V E L O P M E N T )CORPORATION, )

D e f e n d a n t s . )

I. procedural Background
On S e p t e m b e r 14, 2000, the United S t a t e s Department of

J u s t i c e , ac t ing on b e h a l f o f the Environmental P r o t e c t i o n Agency
( " E P A " ) , f i l e d a complaint and moved for an Order p e r m i t t i n g it
immediate access to p r o p e r t i e s in Libby, Montana. The p r o p e r t i e s
are owned a n d / o r c o n t r o l l e d by W . R . Grace & Company and K o o t e n a i
Development C o r p o r a t i o n . 1 The Court s chedul ed a hearing for
Sep t ember 21, 2000, in order to give D e f e n d a n t s an oppor tun i ty to
re spond. On S e p t e m b e r 20, 2000, that hearing was vacat ed , because

1 Kootenai Development C o r p o r a t i o n purchased the p r o p e r t i e sf r o m Grace. Last J u l y , Grace purchased a c o n t r o l l i n g s tockinteres t in K o o t e n a i Development C o r p o r a t i o n . Grace can t h e r e f o r econtrol access to the p r o p e r t y .
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the EPA had not yet served the c o m p l a i n t . On October 2, 2000,
Def endant s responded to the EPA's motion. On the same date ,
D e f e n d a n t s f i l e d a motion for court-ordered mediation. The EPA
responded on October 16, 2000.

A f t e r a hearing on December 20, 2 0 0 0 , 2 I granted D e f e n d a n t s '
motion for court-ordered mediation. The mediat ion was
unsu c c e s s f u l .

XX. Factual Background
The EPA seeks access to "two p r o p e r t i e s , " or three sites

owned a n d / o r c on tro l l ed by D e f e n d a n t s , in -advancement of its
inv e s t i ga t i on and f o r m u l a t i o n of response act ions to redress
asbestos contamination that it bel ieves has occurred at the
vermiculite Mine and Scre en ing Plant in Libby. B e f o r e Grace
ceased operat ions in 1990 , Libby s u p p l i e d about 80% of the w o r l d ' s
s u p p l y of vermiculi te . See EPA Ex. 1, Attachment 1 ( " A c t i o n
Memorandum") at 3. Ore was s t r i p mined, dry-mi l l ed at the mine to
remove extraneous m a t e r i a l s , and then trucked down Rainy Creek
Road to the Screening P l a n t . There it was s eparat ed into f i v e
size ranges for use in various p r o d u c t s , such as insulat ion,
construction m a t e r i a l s , soil conditioner, and f e r t i l i z e r and other
agricu l tural chemicals . See A c t i o n Memorandum at 2 . Throughout
this proce s s , asbestos f i b e r s were d i s t r ibu t ed through the air,
pr imar i ly in the f o r m of d u s t . Chronic exposure to such f i b e r s

2 A hearing s chedul ed for December 1, 2000, had to be vacateddue to an un for e s e eab l e c o n f l i c t .
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can result in a s b e s t o s i s , me so the l i oma, or lung cancer. D e s p i t e
under-reporting, EPA t e s t s nave detected s i g n i f i c a n t amounts of
arnphibole asbe s to s both in ambient air s a m p l e s and in soil s a m p l e s
taken in and around Libby. 3

The present motion concerns three s i tes that once were
crucial to G r a c e ' s operations in Libby. 4 The proper t i e s now belong
to the Kootenai Development Corporat ion. The f i r s t , the "Mine
S i t e , " co ir tpr i s e s about 3600 acres seven miles northeast of Libby.

A mining permit issued by the Montana Department of Environmental
Q u a l i t y a p p l i e d to roughly 1200 acres of the Mine S i t e .
Reclamat ion a c t i v i t i e s have yet to be c o m p l e t e d with r e sp e c t to
a p p r o x i m a t e l y 120 of these acres . 5 The second, the "Kootenai
F l y w a y , " is located between Highway 37 and the Koot enai River.
The F l y w a y is adj acent to and upstream f r o m the Screening P l a n t . 6

i Laboratories conducting t e s t s for the EPA have r epor t edthat the l ev e l s of asbes tos contamination are probablyunderes t imated, because the l ong, thin c o n f i g u r a t i o n of amphiboleasbes to s f i b e r s makes de tec t ion by p o l a r i z e d l igh t microscopyd i f f i c u l t . More accurate counts will probably have to awaitscanning electron microscope analys i s .
* The EPA issued a Uni la t e ra l A d m i n i s t r a t i v e Order to Gracela s t year concerning the *Export P l a n t . " See Pi. F i g . 2 (indowntown L i b b y ) . That Order is not at issue here.
5 The par t i e s do not s ta t e whether the Montana Department ofEnvironmental Qua l i ty , the E P A , or a private ent i ty has beenoverseeing these reclamation ac t iv i t i e s .
6 The Act i on Memorandum u sua l ly r e f e r s to the "ScreeningP l a n t , " but sometimes it c a l l s the same locat ion the "LoadingF a c i l i t y . " C o m p a r e , . _ e.g. . Pi. F i g . 2 with. F i g . 4.
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See PI. F i g . 4 (running f r o m center t o lower c e n t e r - r i g h t ) . A
conveyor belt connected the Screening Plant to a third s i t e , "the
B l u f f s , " which l ie across the River f r o m the Screening P l a n t . The
B l u f f s comprise 42 acres and contain a quarter-acre railroad
l oading area and two s t o c k p i l i n g areas, each covering one-half to
one acre. The K o o t e n a i Development C o r p o r a t i o n acquired each of
these prop er t i e s — at least the port ions at issue here — f rom
Grace.

The U n i t e d S t a t e s r e f e r s t o th e F l y w a y and th e B l u f f s
together as "the Screening Plant parce l s ." They request access to
"two p r o p e r t i e s , " i.e., the Mine S i t e and "the Screening Plant
parcel s ." The Screening Plant i t s e l f is currently owned by Mel
and Lerah Parker, who operate a p l a n t nursery and reside on the
s i t e . 7 To preserve the D e f e n d a n t s ' greater prec i s ion, this Order
wi l l r e f e r to the p r o p e r t i e s in question as the Mine S i t e , the
F l y w a y , and the B l u f f s .

The EPA began to n ego t ia t e with the K o o t e n a i Development
C o r p o r a t i o n in November, 1 9 9 9 , to obtain access to its p r o p e r t i e s
for inve s t igat ion and cleanup. Mark Owens, then pres ident and
m a j o r i t y shareholder of the C o r p o r a t i o n , granted access to the
Mine S i t e for soil s a m p l i n g and analysis and other inve s t igatory
ac t iv i t i e s on several occasions. It is not clear whether he
granted access t o t h e F l y w a y a n d t h e B l u f f s . Compare p e f . E x . J ,
at 2, I 3 ("I understood the access to the Mine S i t e was for

v The Parkers purchased the Screen ing Plant f r o m Grace
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s ampl ing and analyt ic a c t i v i t i e s . " ) , with id. if 3,4 ( d i s c u s s i n g
access to WKDC p r o p e r t i e s " ) . The Montana Department of
Environmental Quali ty and repre s enta t ive s of Grace f r e q u e n t l y
accompanied the EPA in its vi s i t s to the C o r p o r a t i o n ' s p r o p e r t i e s .

A l t h o u g h Owens did no- agree to a l l o w the C o r p o r a t i o n ' s
proper ty to be used for waste d i spo sa l or other response
ac t iv i t i e s , he discussed po s s i b l e d i spo sa l locations with the EPA.
The EPA in formed Owens that it would eventual ly inve s t iga t e the
Mine S i t e and that recovery cos t s "could run into the m i l l i o n s . "
D e f . Ex. J, S[ 7. The EPA also t o l d Owens that i t e xpe c t ed to look
elsewhere, presumably to Grace, to recover those co s t s . An EPA
attorney, Matt Cohen, discussed with Owens an arrangement whereby
the EPA would re l ease the C o r p o r a t i o n f r o m l i a b i l i t y and give it a
covenant not to sue in exchange for use of the Mine as a d i s p o s a l
s i t e and a 25% share in any amounts r e a l i z e d on the C o r p o r a t i o n ' s
sale of its p r o p e r t i e s . D e f e n d a n t s think this o f f e r was "an odd
twis t ." D e f . Br. at 4.

On J u l y 14, 2000, Grace became the m a j o r i t y shareholder of
the Koot ena i Development Corpora t i on . On J u l y 18, Grace n o t i f i e d
the EPA that any previous , unwritten access au thor iza t ions given
to the agency by Kootenai Development would not be honored. On
S e p t e m b e r 1, a f t e r several a t t e m p t s by the par t i e s to reach an
agreement, Koot ena i Development gave the EPA a "Consent for A c c e s s
to P r o p e r t y , " l i m i t i n g the E P A 7 s access to inve s t igatory
ac t iv i t i e s at the Mine S i t e . In that Con s en t , K o o t e n a i a p p a r e n t l y
did not give the EPA access to the F l y w a y or the B l u f f s . Kootenai
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re fu s ed to authorize the EPA to take any response actions or to
d i s p o s e of any hazardous material s at the Mine S i t e .

The EPA has presumably continued to conduct inves t igatory
ac t iv i t i e s at the s i te s in question, but it brought the present
action in order to obtain access for response act ions, p o s s i b l y
in c lud ing d i s p o s a l .

i l l . Analys i s
To prevail on its motion for immediate access, the Uni t ed

S t a t e s must e s t ab l i s h f i v e f a c t s or l ega l conclusions:
(1) The entry the EPA seeks is authorized by 42 U . S . C . §9 6 0 4 < e ) ( 2 ) , ( 3 ) , o r ( 4 ) .
( 2 ) T h e E P A ' s right o f entrv h a s been ob s truc t ed b y t h eD e f e n d a n t s . I d . § 9 6 0 4 ( e ) ( 5 ) ( A ) a n d ( B ) ( i ) .
(3) The EPA has a reasonable basis to believe that there maybe a re lease or threat of a release of a hazardoussubstance, p o l l u t a n t , or contaminant. I d . . §9 6 0 4 ( e ) ( 5 ) ( B ) .
(4) The EPA has sought the D e f e n d a n t s ' consent to i t s entry.Id.^ § 9 6 0 4 ( e ) ( 5 ) ; United S t a t e s v. Omega Chem. C o r p . .1 5 6 F . 3 d 994 , 9 9 9 ( 9 t h Cir. 1 9 9 8 ) ,
(5) The demand for entry is not arbitrary and capr i c i ou s , anabuse of d i s cr e t i on , or otherwise i l l e g a l . Id. §9 6 0 4 { e ) ( 5 ) ( B ) ( i ) .

See Pi. Br- at 11; U n i t e d S t a t e s v. C i t y of New Orleans. 86 F.
S u p p . 2d 580, 583 (E. D. La. 1 9 9 9 ) .

Only the f o u r t h f a c t o r is not contested by D e f e n d a n t s . 8 It

e D e f e n d a n t s " expre s s ly reserve the right to argue that EPAhas not met the third requirement." D e f . Br. at 8, n.4. They didnot argue that the EPA has not met the third requirement at thehearing.
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wi l l not be analyzed here. T h a t leaves f o u r p o i n t s to consider.
I conclude that the EP& is e n t i t l e d to enter the p r o p e r t i e s

under 4 2 U . S . C . § 9 6 0 4 ( e ) ( 3 ) ( D ) . D e f e n d a n t s must a l l o w access t o
t h e F l y w a y r t h e B l u f f s , and th e Mine S i t e f o r a l l p u r p o s e s , i .e. ,
to determine the need for re sponse , to determine the a p p r o p r i a t e
response, and to e f f e c t u a t e response actions.

A. Is the entry the EPA seeks authorized by 42 U . S . C . $
9 6 0 4 ( e ) ( 2 ) . ( 3 ) , o r ( 4 ) ?
T h e U n i t e d S t a t e s argues that 4 2 U . S . C . § 9 6 0 4 ( e ) ( 3 ) ( D )

authorize s the EPA to enter the p r o p e r t i e s in question and to
carry out the re sponse it deems a p p r o p r i a t e . 42 U . S . C . §
9 6 0 4 ( e ) ( 3 ) ( D ) prov ide s that w [ a ] n y o f f i c e r , emp loye e , o r
repre s enta t ive described in paragraph (1) i s authorized to enter
at reasonable times . . . [ a ] n y v e s s e l , f a c i l i t y , e s t a b l i s h m e n t ,
or other p lac e or p r o p e r t y where entry is needed to determine the
need for response or the a p p r o p r i a t e response or to e f f e c t u a t e a
response act ion under this subchapter" ( e m p h a s i s a d d e d ) . 9

1 . 4 2 U . S . C . 5 9 6 0 A M 1
D e f e n d a n t s argue that 4 2 U . S . C . § 9 6 0 4 ( e ) ( 3 ) ( D ) does n o t

authorize the EPA to conduct a c t i v i t i e s t h a t , once c o m p l e t e d ,
would amount to a taking. D e f e n d a n t s point to 42 U . S . C . §
9 6 0 4 ( j ) , which authorizes the President or his d e l e g a t e to

9 D e f e n d a n t s s t a t e that "§ 1 0 4 ( e ) does not a l l o w EPA entryonto any p r o p e r t y to e f f e c t u a t e a response action." D e f . Br. at20. The statement is in e xp l i cab l e .
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"acquire, by purchase, lease, condemnation, donation, or
otherwise, any real proper ty or any interest in real proper ty that
the Pres ident in his d i s c r e t i on determines is needed to conduct a
remedial action under this chapter." They contend that this
provision indicates C o n g r e s s ' intent that the EPA should pay for
land it wil l use in remedial actions b e f o r e the agency uses i t . 1 0

Because subsections ( e ) ( 3 ) ( A ) , ( B ) , a n d ( C ) d o n o t a p p l y t o
response act ions, D e f e n d a n t s argue i n e f f e c t that subsection ( j )
s p e c i f i c a l l y proh ib i t s actions under subsection ( e ) ( 3 ) ( D ) - 1 1

10 In f o o t n o t e six, D e f e n d a n t s ' mistaken reasoning shinesthrough. They emphasize that § 9 6 0 4 ( j ) permits the EPA to acquirep r o p e r t y by "donation," which connotes a voluntary act. The wordimmediate ly pre c ed ing *donation" is "condemnation," a word thatdoes not connote voluntary muni f i c ence .
11 42 U . S . C . § 9 6 0 4 ( e ) reads, in pertinent p a r t , as f o l l o w s :( 2 ) A c c e s s t o in format i onAny o f f i c e r , employee , or representative described inparagraph (1) may recjuire any person who has or may havein format i on relevant to any of the f o l l o w i n g to f u r n i s h ,upon reasonable not ice , i n f o r m a t i o n or documentsre la t ing to such matter:(A) The i d e n t i f i c a t i o n , nature, and quantity ofmater ia l s which have been or are generat ed ,t r ea t ed , s tored, or d i spo s ed of at a vessel orf a c i l i t y or transpor t ed to a vessel or f a c i l i t y .(B) The nature or extent of a release or threatenedrelease of a hazardous substance or p o l l u t a n t orcontaminant at or f r o m a vessel or f a c i l i t y ,(C) I n f o r m a t i o n re la t ing to the ab i l i ty of a personto pay for or to p e r f o r m a c l eanup.In add i t i on , upon reasonable notice, such person either(i) shall grant any such o f f i c e r , employee , orrepresentative access at all reasonable times to anyves se l , f a c i l i t y , e s tab l i shment , p l a c e , p r o p e r t y , orlocat ion to inspect and copy all documents or recordsre la t ing to such matters or ( i i ) shall copy and furni shto the o f f i c e r , e m p l o y e e , or r epre s en ta t iv e all suchdocuments or records, at the op t i on and expense of suchperson.
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S e c t i o n 9 6 0 4 ( j ) also s tate s that " [ t l h e r e shall be no cause
of action to compel the Pres ident to acquire any interest in real

( 3 ) EntryAny o f f i c e r , employe e , or r epre s en ta t ive described inparagraph (1) is authorized to enter at reasonable timesany of the f o l l o w i n g :( A ) A n y v e s s e l , f a c i l i t y , e s t a b l i s h m e n t , o r otherp l a c e or proper ty where any hazardous substance orp o l l u t a n t or contaminant may be or has beengenerated, s t or ed , t r ea t ed , d i s p o s e d o f , o rtransported from.(B) Any ves se l , f a c i l i t y , e s tab l i shment , or otherp l a c e or p r o p e r t y f r o m which or to which ahazardous substance or p o l l u t a n t or contaminant hasbeen or may have been released.( C ) A n y ve s s e l , f a c i l i t y , e s t a b l i s h m e n t , o r otherp l a c e or p r o p e r t y where such release is or may bethreatened.( D ) A n y v e s s e l , f a c i l i t y , e s t a b l i s h m e n t , o r otherp l a c e or prop er ty where entry is needed todetermine the need for response or the a p p r o p r i a t ere sponse or to e f f e c t u a t e a response ac t i on underthis subchapter .
( 4 ) I n s p e c t i o n a n d s a m p l e s( A ) A u t h o r i t yAny o f f i c e r , employee or representative describedin p a r a g r a p h (1) is authorized to inspect and obtains a m p l e s f r o m any ve s s e l , f a c i l i t y , e s t a b l i s h m e n t , orother p lace or proper ty r e f e rr ed to in paragraph (3) orf r o m any l o c a t i o n of any s u s p e c t e d hazardous substanceor p o l l u t a n t or contaminant. Any such o f f i c e r ,employe e , or repre sentat ive is authorized to inspect andobtain sampl e s of any containers or l a b e l i n g forsu spec t ed hazardous substances or p o l l u t a n t s orcontaminants. Each such in spec t i on shall be comple t edwith reasonable p r o m p t n e s s .{ B ) S a m p l e sIf t h e o f f i c e r , employee , o r r epre s enta t ive obtainsany s a m p l e s , b e f o r e l eaving the premise s he shall giveto the owner, o p e r a t o r , t enant , or other person incharge of the p l a c e f r o m which the sample s were obtaineda receipt de s cr ib ing the s a m p l e obtained and, i freque s t ed, a p o r t i o n of each such s a m p l e . A copy of there su l t s of any analysis made of such sampl e s shall bef u r n i s h e d p r o m p t l y to the owner, op era t or , t enant , orother person in charge, if such person can be l o c a t e d .
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proper ty under this chapter." D e f e n d a n t s ' reading of the
provision would do j u s t that — compel the EPA to acquire an
interest in the proper ty in question. Moreover, invoking
§ 9 6 0 4 ( j } as a precondi t ion to actions under § 9 6 0 4 ( e ) ( 3 ) ( D ) would
f o r c e the agency to pay its way b e f o r e it even knew exac t ly what
response action was most a p p r o p r i a t e . There is no indication in
t h e s ta tu t e that subsection ( j ) must b e s a t i s f i e d b e f o r e actions
can be taken under subsection ( e ) . Nor is there any indicat ion
that the EPA must check its actions b e f o r e they e f f e c t a taking.
I n d e e d , the purpose o f the l e g i s l a t i o n enacting subsection (e) was
to broaden the EPA's powers to act in the f a c e o f impending or
actual environmental dangers. S e e , e . g . , U n i t e d S t a t e s v . F i s h e r .
8 6 4 F . 2 d 434, 4 3 9 { 7 t h Cir . 1 9 8 8 ) ( P o s n e r , J . ) ( * T h e amendments
direct the EPA in no uncertain terms to take peremptory s t ep s to
protect the pub l i c h e a l t h . " ) . The be t ter reading is that
subsection ( j ) authorizes t h e E P A t o acquire proper ty , f o r
ins tance, by compul sory acquis i t ion or by donation, but does not
require it to do so.

2. "Need" for Response A c t i v i t y
D e f e n d a n t s next contend that the EPA has not demonstrated

that it "needs" to enter the p r o p e r t i e s in question to determine
the need for r e spons e , to determine the a p p r o p r i a t e r e sponse , or
to take remedial actions. Because the EPA has an alternative — a
l a n d f i l l in Spokane , and perhaps an asbestos cell in the Lincoln
County l a n d f i l l as well — D e f e n d a n t s argue that it does not "need"

10
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access to the Mine S i t e in order to e f f e c t u a t e a response action. 1 2

Permit t ing D e f e n d a n t s to quibble about whether the agency
"needs" access would set an unsound pre c eden t . The EPA is
entrusted by Congress and the President with r e s p o n s i b i l i t y for
taking actions that u sua l ly f e a t u r e a cons iderable degree of
discret ion. T h e E P A ' s di s cre t ion should remain a s u n f e t t e r e d a s
p o s s i b l e . To the extent D e f e n d a n t s argue that the EPA should not
be able to d i s p o s e of toxic waste on D e f e n d a n t s ' p r o p e r t y without
their consent, the argument is f r u s t r a t e d by the f a c t s of the
case, as d i s cu s s ed in part D, below. There is no need to credit
the "needs" analysi s .

3. "Reasonable T i m e s "
Based o n t h e s t a t u t e ' s l imi ta t i on o f t h e E P A ' s actions t o

"reasonable t imes," D e f e n d a n t s a l s o argue that t h e E P A ' s entry
cannot b e t e m p o r a l l y open-ended or permanent. The EPA's current
thinking is that hazardous material s removed f r o m the B l u f f s , the
F l y w a y , and other s i t e s in Libby should be d i s p o s e d of at the Mine
S i t e . D e f e n d a n t s argue that d e p o s i t i n g hazardous mat er ia l s at the
Mine S i t e would c on s t i t u t e a permanent physical occupat ion of
their proper ty. That is not only a taking, according to
D e f e n d a n t s , but is also a v io la t ion of the ' " r e a s o n a b l e times"

12 A f t e r the hearing, on February 9, 2001, the EPA f i l e d anotice that it has begun to d e s ign an asbe s to s ce l l to beconstructed at the ex i s t ing Linco ln County l a n d f i l l . T h i sdevelopment does not change the result of the analys i s . OnFebruary 16, 2001, D e f e n d a n t s responded to the N o t i c e by s t a t i n gthat the de s ign and p r o s p e c t i v e construction of the a sbe s to s c e l li s another EPA action that i s "unnecessary." See D e f e n d a n t ' sResponse t o N o t i c e f i l e d February 16 , 2001 (dkt f t 3 4 ) .

11
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l im i ta t i on , which, should restrict EPA actions to "normal working
hours."

Operat ions at the s i t e s in question ceased long ago. The
Mine S i t e is in a remote l o ca t i on . Round-the-clock ac t ivi ty there
would not d i s turb anyone. A c t i v i t y at the B l u f f s and the F l y w a y
might need to be r e s t r i c t e d , but the Court is c o n f i d e n t that the
EPA wil l consider such f a c t o r s . D e f e n d a n t s ' in t e rpr e ta t i on of the
"reasonable time" r e s t r i c t i on is too broad.

B . Have t h e D e f e n d a n t s ob s truc ted t h e E P A ' s right o f entry?
D e f e n d a n t s agreed to let the EPA enter the Mine S i t e to take

soil s ampl e s a n d other inve s t iga t ive measures. However, t h e E P A ' s
right of entry has been l imi t ed to inve s t iga tory a c t i v i t i e s at the
Mine S i t e , and it is not clear whether the EPA has had access to
the B l u f f s or the F l y w a y .

D e f e n d a n t s ' request for sympathy with their l egal predicament
is a red herring. On one hand, D e f e n d a n t s assert that " [ i ] t is
not clear . . . whether [ K o o t e n a i Development C o r p o r a t i o n ] would
have a Tucker Act claim if it v o l u n t a r i l y granted EPA access."
D e f . Br. at 9, n.5. On the other hand, they contest the EPA's
assertion that they have obstructed its right of access. I d r . r at
8. T h u s , D e f e n d a n t s construe CERCLA to require them to r e f u s e
access in order to preserve a takings claim and yet to absolve
them of the po t en t ia l consequences — $ 2 7 , 5 0 0 a day — of
"obstructing" access, because they have to obstruct access to
preserve their r ight s .

12
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If that cons truct ion were correct , t j i e p e n a l t y provision
would be meaningle s s . CERCLA p la c e s the burden on the EPA to show
it s authority for p r o p o s e d actions. However, CERCLA also compel s
those who disagree with th e EPA's authority t o c a r e f u l l y analyze
the a g e n c y ' s p o s i t i on . If the agency does not meet the s t a tu t ory
requirements, it may s a f e l y be o p p o s e d . If it f o l l o w s the
s t a t u t e , D e f e n d a n t s f a c e the consequences of an errant analys i s .
I f t h e a g e n c y ' s proposed action e f f e c t s a permanent physical
occupat ion that deprives the landowner of other uses for the
proper ty , j u s t compensation wi l l be due, 1 3 but that does not mean
that the EPA l o s e s its s ta tu tory right of entry.

42 U . S . C . § 9 6 0 4 ( e ) (3) (D) authorizes th e EPA to enter " to
determine the need for response or the a p p r o p r i a t e response or to
e f f e c t u a t e a response action." D e f e n d a n t s have obstructed the
EPA's right o f entry to the extent the EPA has been denied access
to the Mine S i t e , the B l u f f s , or the F l y w a y for purpose s o f
e f f e c t u a t i n g a response action.

C. Does the EPA have a reasonable basis to believe that theremay be a release or threat of a release of a hazardoussubstance, p o l l u t a n t , or contaminant at former Grace s i t e s in
Libbv?
"Reasonable basis" is an "undemanding standard." F i s h e r . 864

F . 2 d at 438. The A c t i o n Memorandum demonstrate s a "reasonable
basis" to believe that asbestos contamination is a problem in
Libby. The conclusion is as p l a i n to see as the East F r o n t of the

13 D e f e n d a n t s agree that this l egal p r o p o s i t i o n is' " u n d o u b t e d l y " correct. D e f . Br. at 9, n.5.
13
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Rocky Mountains.

D. Is the demand for entry arbitrary and capr i c i ou s , an abuseof d i s c r e t i o n , or otherwise i l l e g a l ? ,
No s t a t u t e can authorize the EPA to e f f e c t a taking without

j u s t compensat ion. S e e U . S . C o n s t , amend. V . Consequent ly , even
though 42 U . S . C . § 9 6 0 4 ( e ) ( 3 ) ( D ) authorizes the EPA to enter where
needed to e f f e c t u a t e a response ac t ion, the EPA cannot rely on the
s t a t u t e to permit it to d e p o s i t a large amount of contaminated
waste on pr iva t e p r o p e r t y without j u s t condensation. But the EPA
does not argue that it need not p a y ; it argues that it need not
pay in advance.

D e f e n d a n t s are correct that thi s case is d i f f e r e n t f r o m the
cases adduced by the united S t a t e s in support of its access. In
U n i t e d S t a t e s v . Mountaineer R e f i n i n g C o . . 8 8 6 F . S u p p . 8 2 4 ( D .
W y o . 1 9 9 5 ) , the EPA requested access to a s i t e for the purpo s e s of
"concluding the removal action under the [ A d m i n i s t r a t i v e Order] ,
in c lud ing tank decommis s ioning ( c l e a n i n g ) , tank removal ( e i t h e r
onsite or off s i t e , d e p e n d i n g upon the c ondi t i on of the tank) ,
excavation o f v i s u a l l y [ s i c ] contaminated s o i l , treatment o f
excavated s o i l , v e r i f i c a t i o n sampl ing of s o i l , and inve s t igat ion
and d e l i n e a t i o n of the contaminated groundwater p lume." id. at
825 . A l t h o u g h the r e f i n e r y f e a r e d that the EPA might "destroy
its p lan t and tanks," i_d. at 8 2 6 , its f e a r s were s p e c u l a t i v e .

S i m i l a r l y , in F i s h e r , there was "no ind i ca t i on that the EPA
is engaging in or has p l a n s to engage in a c t iv i t i e s on the farm

14
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that would be so d i s rupt ive as to cons t i tu t e a taking of the
property." 864 F . 2 d at 438-39. And in Uni t ed S t a t e s v. Charle s
Georae Trucking C o . . 582 F. S u p p . 1260 CD. M a s s , 1 9 8 8 ) , the court
reasoned that *it is apparent that the g o v e r n m e n t ' s entry upon the
d e f e n d a n t ' s p r o p e r t y would be l a w f u l . A c c o r d i n g l y , any subsequent
' tak ing ' that r e su l t s f r o m the l a w f u l entry would also b e l a w f u l . "
id. at 1270 n. 15. The EPA's entry in that case was c o n f i n e d to
on-site containment. See id^ at 1262-63.

In none of these cases did the EPA p r o p o s e , as one opt ion
among others, to d epo s i t toxic waste trucked in f r o m various sites
on private proper ty . 1 4 S t a r t i n g f r o m this observation, D e f e n d a n t s
assert that "EPA a t t e m p t s to twist the s ta tu t e to grant i t s e l f the
authority to d i s p o s e of waste generated f r o m a par t i cu lar response
action at almost any other l o ca t i on r egard l e s s of its
r e l a t i o n s h i p , i f any, to the f a c i l i t y s u b j e c t to the re lease ."
D e f . Br. at 14. D e f e n d a n t s f o r e s e e dire consequences for the
playgrounds of tender young s choo l ch i ldren, d e f e n s e l e s s against
the v i c i s s i tude s of EPA di s cre t ion. See D e f . Br. at 15. Grace
should have acknowledged thi s concern for the p u b l i c long ago in
the sordid hi s tory of asbes tos and i t s harmfu l e f f e c t s .

I* At the hearing, the EPA s t a t e d :W e ' r e s t o c k p i l i n g i t [ s o i l contaminated with amphibolea sbe s to s f i b e r s ] pending a dec i s ion of this Court onaccess. When we — assuming we are able to get accessto th e p r o p e r t y up a t th e Mine S i t e , w e ' r e going todi spo s e o f the soil t h a t ' s been removed f r o m theParker s ' property as well as soil the EPA removes f r o mthe Kootenai Plyway proper ty here and the B l u f f sproper ty up here.Tr. at 7.

15
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D e f e n d a n t s may have a p o i n t , but the f a c t s d e f e a t it. The
s ta tu t e grants the EPA cons iderable power and di scret ion. Such
d i s c r e t i o n might be abused. However, in this case, the
re la t i on sh ip between the "waste generated f r o m a par t i cu lar
response action" and the propo s ed d i spo sa l site could not be more
obvious. The EPA seeks access to the Mine S i t e , the source of the
hazardous material that t h e EPA seeks t o d i s p o s e o f . If , in
another case, the EPA sought access to an "innocent" tract of land
in order to dump hazardous waste on it, its demand, for entry might
be considered arbitrary and capricious. If other alternatives for
d i s p o s a l were p l a i n l y superior t o t h e E P A ' s propo s ed actions, then
its demand for entry might be an abuse of d i s c r e t i o n . T h i s is not
such a case. G r a c e ' s own s e l e c t i on of the Mine S i t e as a
r epo s i t ory for contaminated soil f r o m its own p r o p e r t i e s proves
that the EPA's s e l ec t ion of the Mine S i t e i s not arbitrary and
capric ious or an abuse of d i s c r e t i on .

D e f e n d a n t s a l s o argue that other contaminants might be
p a r t i a l l y re spons ib l e for the t o x i c i t y of the soil at the
Screening P l a n t . Mel and Lerah Parker have operated a plant
nursery and mushroom f a r m at the Scre en ing Plant s i t e for the pas t
six years or so. D e f e n d a n t s contend that the nursery might have
dumped p e s t i c i d e s , herbicides, construct ion debr i s , or p e t ro l eum
hydrocarbons into the so i l . They also argue that vermiculite is
natural ly occurring in the area and has been found beneath a
7,000-year old archaeo log i ca l s i t e . See. D e f . Ex. K at 2, 91 6.
None of the other p o s s i b l e sources for contamination at the
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Screening Plant d e f e a t the reasonable in f erence that most of the
contamination came f r o m G r a c e ' s vermiculite mining and proces s ing
operations in Libby.

I t i s p o s s i b l e that t h e E P A ' s propo sa l t o d e p o s i t
contaminated soil in the Mine wi l l deprive D e f e n d a n t s of "all
economically f e a s i b l e use."15 Lucas v. S o u t h Caro l ina C o a s t a l

is F i f t h Amendment ironies abound in this case. F i r s t ,Kootenai Development is not oppos ed to using the Mine S i t e for thepurpose envisioned by the E P A . It is doing so right now, and itis doing it on behal f of Grace, f r om whom it purchased itsp r o p e r t y , f r o m whom most of the contaminants came, and f r o m whomits now takes its direct ions. A l e t t e r f r om Koot ena iD e v e l o p m e n t ' s attorneys to the EPA s t a t e s :We s t r o n g l y di sagree that your use of the mine p r o p e r t yis "necessary" to c o m p l e t e the removal action at theScreening P l a n t . As you know, there are l i censedd i s p o s a l f a c i l i t i e s all over the country, inc luding ad i s p o s a l f a c i l i t y as c lose as S p o k a n e , W a s h i n g t o n , thatcould accept the EPA-generated mat er ia l s f r o m theScreening Plant . You certainly are,, aware that in theabsence of an a p p r o p r i a t e in situ opt ion. Gracec o n t e m p l a t e d using the Spokane d i s p o s a l f a c i l i t y untiJLrecently when Grace nego t ia t ed a f a i r and l a w f u lagreement ._with KDC to obtain access and d i s p o s a l r igh t so n K D C ' s p r o p e r t y .D e f . Ex. B, at 1 ( e m p h a s i s a d d e d ) .The second irony is that the Mine Site' s use as a d i s p o s a lf a c i l i t y f o r Grace i s p r e c i s e l y what indicate s that t h e E P A ' saction might amount to a taking.I want to make it ab s o lu t e ly clear that KDC is notopposed to granting EPA access to its proper ty uponreasonable terms f o r ac t ivi t i e s related t o E P A ' s removalaction at the Screening Plant s i te in Libby. . . .[ S ] u c h terms should include a preci se d e s c r ip t i on of thep a r t i c u l a r por t i on s o f K D C ' s prop er ty E P A wishes t oenter; a d e s c r i p t i o n of the s p e c i f i c a c t iv i t i e s EPApropo s e s to conduct upon such p r o p e r t y , and j u s tcompensat ion . . . . To the extent that EPA intends tod i s p o s e of remediation wastes and hazardous substanceso n K D C ' s p r o p e r t y , such reasonable terms should alsoinclude a p p r o p r i a t e assurances f r o m the government( e . g . , i n d e m n i f i c a t i o n , release, contributionp r o t e c t i o n ) against any fu tur e l i a b i l i t y arising out ofE P A ' s ac t iv i t i e s o n t h e proper ty .D e f . Ex. H, at 1.
17
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Counc i l . 505 U . S . 1003, 1016 n.7 ( 1 9 9 2 ) . See a l s o id. at 1015-16
( d i s c u s s i n g permanent regulatory intrusions on the use of land or

b u i l d i n g s and the "deprivation of all e conomical ly f e a s i b l e use"
as ex c ep t ions to the general rule that tak ings questions must be
analyzed in intensively f a c t u a l , ad hoc manner). However, it is
also p o s s i b l e that D e f e n d a n t s will continue to use the Mine S i t e
as a waste r epo s i t ory a f t e r the EPA has c ompl e t ed its response
actions. It is p o s s i b l e that the EPA will not use the Mine S i t e
for d i s p o s a l at all but will instead use an asbestos cell to be
constructed a t th e Linco ln County l a n d f i l l . See. N o t i c e f i l e d
February 9, 2001 (dkt # 3 3 ) .

The other arguments advanced by D e f e n d a n t s — the vagueness of
t h e p r o p e r t y d e s c r i p t i o n s i n t h e E P A ' s propo s ed access agreements
( D e f . Br. at 11-13) and the purpor t ed requirement that the EPA's
response actions be tied to the lo ca t ion giving rise to the
response ( i c L . at 14-15} — have l i t t l e f o r c e . The Court does not
f i n d credible the D e f e n d a n t s ' assertion that they are c o n f u s e d
about which locat ions the EPA is t a l k i n g about. Nor is the EPA
required to give l egal d e s c r i p t i o n s prior to undertaking a
response action. F i n a l l y , the Mine S i t e i s l o g i c a l l y t ied to the
F l y w a y and the B l u f f s . The language of the s ta tu t e does not
prohib i t the EPA f r o m removing waste f r o m one phys i ca l l o ca t i on

The brash bargaining in this l e t t e r does not undermine thefundamental p r i n c i p l e .that the EPA cannot a p p r o p r i a t e privateproper ty to p u b l i c uses without paying the p i p e r . Granting theEPA's motion, for an order d ire c t ing access also does not underminethat pr inc ip l e .
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and d e p o s i t i n g it in another, nonadjacent locat ion when both
loca t ions host contaminated s o l i d . 1 6

X V . Conclusion
The EPA has a s tatutory right of access to each of Kootenai

D e v e l o p m e n t ' s p r o p e r t i e s in order to "determine the need for
response or the a p p r o p r i a t e response or to e f f e c t u a t e a response
action." The EPA may have access to the F l y w a y , the B l u f f s , and
the Mine for any of the s t a t u t o r y p u r p o s e s .

A c c o r d i n g l y , I T I S HEREBY ORDERED that t h e Uni t ed S t a t e s '
motion f o r immediate access ( d k t # 2 ) i s G R A N T E D .

D A T E D this M L d a y o f March, 2001.

A k. 13
DonUnited l l o y . C h i e f J u d g eDistr i c t Court

i s D e f e n d a n t s ' reliance on 42 U . S - C . § 9 6 0 4 ( e ) ( l )(authorizing action on proper t i e s where release of hazardoussubstance is threatened or on p r o p e r t i e s a d j a c e n t to them) isi n a p p o s i t e . The B l u f f s , the F l y w a y , and the Mine S i t e are al lproper t i e s where releases are threatened.
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